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PURPOSE

Thi s docunent provides general program guidance for the States
of Region 9 on the devel opnment of procedures for inplenenting
State antidegradation policies. The focus of this guidance is
on 40 CFR 131.12 of the water quality standards regul ation
(pronul gated in 48 FR 51407, dated Novenber 8, 1983) which
sets out requirenents to be nmet before any action is taken
that would lower the quality of the Nation's waters.

BACKGROUND

Section 101(a) of the Cean Water Act defines the nationa

goal of restoring and naintaining the chem cal, physical and

bi ol ogical integrity of the Nation's waters. Section 303(a)(4)
of the Clean Water Act explicitly refers to satisfaction of the
anti degradation requirements of 40 CFR 131.12 prior to taking
various actions which would [ower water quality. 40 CFR 131.12
requires that antidegradation provisions at |east as stringent
as those specified in that regulation be adopted by States as
part of their water quality standards.

This guidance identifies the tasks to be perfornmed by States
to inmplenment Section 131.12 of the water quality standards
regul ati on. Those tasks that need the devel opment of decision
criteria by the States are identified. Such criteria are
necessary to define those actions which require detailed
econom ¢ or water quality inpact analyses. The Agency expects
States to devel op and docunent these criteria in their

anti degradation inplenmentation procedures, for review and
approval by EPA regional offices. The Agency's objective is
to achieve the goals of the Act through an integrated approach
to elimnating water pollution which includes the consistent
application of State antidegradation policies. Figure 1 lays
out the decision making process of an antidegradation analysis.

Many of the procedures identified herein are already perforned
by States as part of their regulatory prograns. Consequent | y,
this docunment primarily serves to delineate, in a consistent
manner, the criteria EPA Region 9 will be using to evaluate
both State and EPA decisions, for conpliance with

40 CFR 131.12.
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TIER I'l'l WATERS - Qutstandi ng National Resource Waters

40 CFR 131.12(a)(3) prohibits any action which would | ower
water quality in waters designated as Qutstandi ng National
Resource Waters (ONRWS). Exanpl es of such waters incl ude,

but are not limted to, waters of National and State parks and
wildlife refuges, and waters of exceptional recreational or
ecol ogi cal significance.

TIER | WATERS

40 CFR 131.12(a)(l) prohibits any action which would | ower
water quality below that necessary to nmintain and protect

exi sting uses. In cases where water quality is just adequate
to support the propagation of fish, shell fish and wildlife
and recreation in and on the water, such water quality nust
be mai ntai ned and protected. In cases where water quality is
| oner than necessary to support these uses, the requirenents
in Section 303(d) of the Act, 40 CFR 131. 10 and ot her
pertinent regul ations nust be satisfied. Gui dance concer ni ng
actions affecting these waters has been published el sewhere
and will not be repeated here.

TIER Il WATERS - H gh Quality Waters

Applicability

40 CFR 131.12 establishes certain m ninmum requirenents for
States to adopt regulating actions which would | ower water
quality in high quality waters. These waters are defined as
those in which water quality exceeds that necessary to support
propagation of fish, shellfish and wildlife and recreation in
and on the water. Any action which would result in, or which
would permt, a lowering of water quality nust be addressed in
State inplenentation procedures. Actions covered by

anti degradation provisions include, but are not limted to the
fol | ow ng:

Permt Actions

1. | ssuance/ Re-i ssuance/ Modi fication of NPDES permts

2. | ssuance of variances (e.g. 301(h), 301(m, etc.)
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w

| ssuance of permts for urban runoff

| ssuance of Section 404 permts

Adoption of or alteration of m xing zones

Rel ocati on of discharge

Commencenent of discharge from a new source

Increases in the discharge of pollutants from point

sources due to:

a. I ndustrial production increases
b. Muni ci pal growth

C. New sources

d. Et c.

St andar ds/ Load Al l ocation Actions

1.
2.

5.
6.

Water quality standards revisions
Revi sion of wastel oad all ocations

Real | ocati on of abandoned | oads

Section 401 certifications (for exanple:

i censes, Corps' actions, etc.)

Section 208 or Section 303(e) approvals

WM pl an approval s

"Non- poi nt Source" Actions

1.
2.
3.

Changes in BMPs

Resource nmanagenment plan approvals

concerni ng FERC

Land Managenent (e.g. Forest) plan adoptions, certifica-

tions or approvals
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4, Changes in regulated agricultural activities

5. Changes in regulated silvicultural activities
6. Changes in regulated mning activities

7. Construction and operation of roads, dams, etc.

O her Actions

1.  RCRA/ CERCLA actions
2. Construction grant activities

3. Oher "major Federaf actions" (pursuant to NEPA and the
Endangered Species Act)

4, Water quantity/water rights actions which affect water
quality

5. Federal actions regulated by Section 313 of the d ean
Wat er Act

Prior to proceeding with a detailed analysis of these or
simlar actions, the affected water body should be assessed to
determ ne whether or not it falls into either Tier | or

Tier III. If so, actions which would |ower water quality in
such waters are prohibited. GQherw se, the water body should
be assessed to determ ne the adequacy of the beneficial uses
and water quality criteria designated for that water body.
Adequate water quality standards mnust be adopted and approved
for an affected water body, pursuant to 40 CFR 131 prior to
allowing any action to proceed which would |ower water quality
in that water body.

The first step in any antidegradation analysis is to determ ne
whet her or not the proposed action will |ower water quality
(see Figure 1). If the action will not [ower water quality, no
further analysis is needed and EPA considers 40 CFR 131.12 to
be sati sfi ed. If the action could or will |ower water quality,
and the affected water is not a Tier | or Tier IlIl water, then
the steps to be followed to determ ne whether or not 40 CFR
131.12 is satisfied are described in the follow ng sections of
this guidance.
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Bot h point and non-point sources of pollution are subject to

ant i degradation requirenents. Wil e point sources are generally
well regul ated, procedures for controlling non-point source

pol lution have not been as extensively defined. Cost-effective
and reasonabl e best nmnagenent practices for non-point source
controls nmust be designed to neet water quality standards. EPA
policy, first issued as SAM 32 on Novenber 14, 1978, states

that where applicable water quality standards are not net,
revised or additional best managenent practices (BWPs) should
be applied in an iterative process to Inprove water quality

to the point that standards are attained, and that designated
uses are maintained and protected. In Region 9, States
generally have broad authority to regulate non-point sources.

As part of their inplenentation nethodol ogies, States nust

adopt procedures which adequately assure that non-point sources
of water pollution will conply with the antidegradation

requi rements of 40 CFR 131.12.

| npl enentati on Procedures

Four basic el ements should be included in State inplenentation
procedures to ensure that actions affecting water quality are
consistent with the provisions of 40 CFR 131.12. They are

® Task A - ldentify Actions that Require Detailed Water Quality
and Economi c | npact Anal yses

® Task B - Determine that Lower Water Quality WIIl Fully
Prot ect Designated Uses

® Task C - Determine That Lower Water Quality is Necessary to
Accommodat e I nportant Economic or Social Devel opnent
in the Area in which the Waters are Located

° Task D - Conplete Intergovernnental Coordination and Public
Participation

Task A - ldentify Actions that Require Detailed Water Quality
and Econom c | npact Anal yses

This task established the types of analyses required for al
actions that lower water quality in Tier Il waters and deci sion
criteria that define the degree of water quality and econom c
anal ysis required.
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State procedures should include three parts. First, the State
shoul d devel op procedures to docunent the degree to which water
qual ity exceeds that necessary to protect the uses. Anbient
nmonitoring data can be used to provide this docunentation.

States nust adopt procedures to assure that, where little or no
data exists, adequate information will be available to determ ne
the existing quality of the water body or bodies, which could

be adversely affected by the proposed action. Such procedures
shoul d include both an assessnent of existing water quality and
a determnation of which water quality paraneters and beneficia
uses are likely to be affected. These assessnments and determ n-
ations could be perfornmed either by the State or the party
proposing the action in question.

Second, the State should devel op procedures that quantify the
extent to which water quality will be lowered as a result of

t he proposed action. Sinpl e mass bal ance cal cul ations or nore
detail ed mathematic nodelling, such as that contained in waste-
| oad allocations, can provide this information. Third, the
State should devel op decision criteria to define the degree of
water quality change that warrants detailed water quality and
econom c i npact anal yses. Decision criteria could be based on
direct neasures, such as an absolute or percent change in

anbi ent concentrations of the affected paraneter or indirect
nmeasures such as changes in primary productivity caused by
nutrients or changes in diurnal dissolved oxygen fluctuations.

Repeated or multiple small changes in water quality (such as
those resulting from actions which do not require detailed

anal yses) can result in significant water quality degradation

To prevent such cunul ative adverse inpacts, a baseline of water
guality mnmust be established for each potentially affected water
body, prior to allowing any action which would lower the quality
of that water. This baseline should remain fixed unless sone
action inproves water quality. At such tinme, the baseline
shoul d be adjusted accordingly.

Proposed actions to |lower water quality should then be eval uated
with respect to the baseline and the resultant water quality
change shoul d be determ ned. This determ nation should include
the cunul ative inpacts of all previous and proposed actions

and reasonably foreseeable actions which would |ower water
gquality below the established baseline. Should the cumul ative

i npact of actions significantly degrade water quality, nore
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detailed water quality and econom c inpact analyses would be
necessary.

In any case, whether or not water quality is significantly

| owered (thus leading to an econom c analysis), the State nust
find that any action which would |ower water quality is
necessary to accommopdate inportant econom ¢ and socia

devel opnent . Such a finding nmust include, at a mninmm the
foll owi ng determ nations:

1. That economic and social devel opnent will occur, e.g.
there will be new or increased production of goods or
services by the party proposing the change, population wll
grow in the service area of a sewage treatnent plant, etc.

2. That this economc or social developnent requires the
lowering of water quality which cannot be mtigated through
reasonabl e mneans.

3. That the lower water quality does not result from inadequate
wastewater treatnment facilities, |ess-than-optinmal operation
of adequate treatnment facilities, or failure to inplenent
or conply with nethodol ogies to reduce or elimnate non-
poi nt source pollution.

Task B - Determine that Lower Water Quality WII Fully Mintain
and Protect Designated Uses

Al actions that could lower water quality in Tier Il

waters require a determnation that existing uses will be fully
mai nt ai ned and protected. States shoul d devel op net hodol ogi es
for making this determnation.

Tier Il waters, by definition, are those in which the water
quality is better than necessary to support and nmaintain the
bi ota and beneficial uses of the water. In nost cases, specific

nuneri cal standards do not exist to protect these uses. Wer e
such standards do exist, they are generally established to

provide the mninum acceptable quality to protect the beneficial
uses of the water. Often, such standards are established on a
statewi de or drainage basin-wi de basis and thus may not adequately
protect the biota or the uses of specific reaches. Consequent | y,
conparing existing or projected water quality wth adopteg
standards may not adequately define whether or not beneficia

uses will be fully maintained and protected.
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Water quality nust also neet any applicable public health
standards as well as maintain and protect the existing growth
and reproduction of resident species. The water quality
criteria guidance devel oped by EPA per 8304(a) of the Cean
Water Act provides a basis for this assessnent. However ,
national water quality criteria (such as those contained in the
"Cold Book") may not fully protect resident species. The
criteria may not protect locally occurring species that either
may not have been tested, or that have been tested, but require
greater protection than the criteria provide. This determ na-
tion involves a conparison of the species upon which biologica
testing has been conpleted in the criteria devel opnent documents
with the species resident to the water body where water quality
may be | ower ed. If the resident species are not adequately
represented in the database, additional testing should be

conpl eted before lower water quality is allowed. | mpl erent ati on
met hods should include procedures for making this conparison
and define the circunstances (e.g., in terns of water quality
change or extent of the biological testing database) that would
requi re additional biological testing before water quality can
be | ower ed.

Water quality criteria for dissolved oxygen or

conventional and non-conventional pollutants nmay be subject to
the sane limtations and should be considered in the same way.
For paranmeters for which no criteria guidance has been

devel oped, biological testing or acceptable site specific
criteria may be used to determne that |ower water quality wll
fully maintain and protect designated uses.

The lowering of water quality through the discharge of
conservative or persistent pollutants nerits nore intensive
consideration by States, due to the bioacculumative potenti al
of these pollutants. These pollutants, particularly

carci nogens, which are considered to have no safe "threshol d"
concentration, should have nore stringent antidegradation
requi rements established for their analysis.

O her nmethods of determ ning whether or not beneficial uses are

being maintained and protected include biological assessnents,

such as the aquatic ecoregions procedure, or anbient toxicity
testing using standardized species. In some cases, assessing
the quality of water bodies on a pollutant-specific basis could
prove costly, particularly for waters in -which a nunber of
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di scharges are located or for conplex effluents. EPA' s recently
devel oped acute and chronic toxicity methodol ogies for assessing
the toxicity of effluents or receiving waters could provide a
nore conprehensive and affordable alternative.

Task C - Determne that Lower Water Quality is Necessary to
Accommodat e | nportant Economi c or Social Devel opnent

Actions which the State determnes in Task A to significantly
| ower water quality require a determnation that such actions
are necessary for inportant econom c or social devel opnent.

40 CFR 131.12(a)(2) and the August 1985 "Questions and Answers
on Antidegradation”, give general guidance on how to make this
det erm nati on. Explicit criteria defining "inportant economc
or social devel opnment” have purposely not been devel oped by EPA
Headquarters, because of the varying environnental, economc
and social conditions of localities throughout the country.
Further explication of EPA Region 9's expectation concerning
these determnations is appropriate and is presented bel ow

The fundanental requirenent of this task is to establish a
strong tie between the proposed |ower water quality |evel and
"inmportant” economc or social devel opnent. If the party
seeking the change in water quality cannot denonstrate the

rel ati onship between such devel opnent and water quality, then
the proposed action is prohibited.

Denonstration of inportant econom c or social devel opnent

entails two steps. First, the party should describe and anal yze
the current state of econom c and social devel opnent in the

area that would be affected. The purpose of this step is to
determ ne the "baseline" econom c and social status of the
affected community, i.e., the neasure against which the effect
of the water quality downgrade is judged. The area's use or
dependence upon the water resource affected by the proposed
action should be described in the analysis. The follow ng
factors should normally be included in the baseline analysis:

° Popul ation

° Area enploynent (nunbers enployed, earnings, major
enpl oyers);

Area income (earnings from enploynent and transfer
paynents, if known);

o
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(0]

Manuf acturing profile: types, value, enploynent, trends;

(0]

Governnment fiscal base: revenues by source (enploynent
and sal es taxes, etc.)

Second, the party seeking the change in water quality should

t hen denonstrate the extent to which the sought-for |evel of
water quality would create an increnental increase in the rate
of econom c or social devel opment and why the change in water
quality is necessary to achieve such devel opnent. The party
shoul d provide analysis, along with the supporting data used in
its preparation, showing the extent to which the factors listed
above wll benefit from the change in water quality requested.
The anal ysis should denonstrate why such econom c and socia
devel oprment requires the |lower water quality. ot her alterna-
tives or changes in the project or other mitigation neasures.
whi ch woul d prevent degradation of water quality should be
identified in this analysis. The followi ng factors may be
included in the analysis of increnental effects expected to
result fromthe degradation in water quality:

(0]

Expected plant expansion;
© Enpl oynment growt h;
© Direct and indirect income effects;
(@] . .
Increases in the comunity tax base

O her conponents of this analysis could include an assessnent
of the overall environnental benefits to be achieved by the
proposed action and the tradeoffs to be considered anong the
various nedi a. The relative costs of various alternatives to
t he proposed action could al so be anal yzed.

The requirenments for a given analysis will be site-specific,
dependi ng upon factors such as data availability, conditions
specific to the relevant water body, the area of inpact (city,
county, State-wide), etc. The econonic analysis may include
estimation of the treatment costs necessary to maintain existing
water quality; e.g. land treatnent or advanced treatnent.

Staff of the EPA Regional office are available to assist States
in determning the exact requirenents of an analysis of
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specific proposals to |ower water quality. In addition, the
Econom ¢ Anal ysis Branch in EPA Headquarters' Ofice of Water

can assist State and Regional staff, when necessary.

Task D - Conpl ete Intergovernnmental Coordination and Public
Parti ci pation

Public notification pursuant to 40 CFR 131.12 is

required for all actions that |lower water quality in Tier |

wat er s. EPA requires that proposed actions which degrade water
guality be reviewed by other appropriate agencies and that the
public be given an opportunity to coment.

Docunentati on and public notification under antidegradation
need not be a lengthy process in many cases and can be conbi ned
with other actions that require public notification. The
public participation requirenent nmay be net by holding a public
hearing, e.g., as part of the adoption of an NPDES permt, as

|l ong as proper notice of a standards action is provided to the
public (see WQS Handbook). I nt ergovernnental coordination
consists of requests for review of proposed actions by affected
local, State and Federal agencies, such as area-w de planning
agencies, fish and wildlife agencies, etc.

The following is a sumary of the public notification required
to conply with the antidegradati on provisions of the WX
regul ati on:

(0]

A statenent that the action mnmust conply with the State's
anti degradation policy and a description of the policy.

° A deternination that existing uses wll be maintained and
pr ot ect ed. This will require an assessnment and docunen-
tation for public review of (a) the anount the water
quality currently exceeds that necessary to protect the
exi sting and designated uses, and (b) the anount that
water quality will be lowered as a result of the proposed
action (see Task A).

© A summary of other actions, if any, that have |owered
water quality and a determnation of any cunul ative

i npacts.

° A determination that |ower water quality is necessary to
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accommodat e inportant econom c or social devel opnent.
This will require a detailed analysis or the rationale
used to determne that a detailed analysis is not required
(see Tasks A and Q).
° A description of the intergovernmental coordination that
has taken pl ace.
°© A deternmination that there has been achieved the highest
statutory and regulatory requirenents for all new and
exi sting point sources and all cost-effective and reason-
abl e best nmanagenent practices for non-point sources.

OTHER CONSI DERATI ONS

1.

The decision criteria for determining that detailed water
quality and econonic analyses are needed may vary with the
types of chem cal pollutants. Some chem cals are believed
to elicit an effect at a certain concentration (i.e.
threshold chemcals). Oher chemcals (i.e., non-threshold
chem cal s) have no safe |evel. Non-t hreshol d chem cal s

i ncl ude carcinogens, nutagens and teratogens. States are
urged to apply nore stringent review procedures to

non-t hreshol d chem cal s.

NPDES permts do not routinely contain nunerical limts

for all of the substances found in a discharger's effluent.
Nevert hel ess, all substances are subject to antidegradation
policy inplenentation, whether or not they are specifically
limted in the permt. To apply antidegradation to
substances not currently limted in the permt, the State
can utilize the notification procedures specified in 40 CFR
122.42, requiring dischargers to notify the State pollution
control agency of any actual or anticipated change in

ef fluent characteristics, as conpared with those existing
at the tinme the permt was issued.
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FI GURE 1

Ant i degradati on Fl ow Chart

Will the regulated action lower NO No antidegration analysis is |

water quality? required |
YES

| Is the water an ONRW? ' YES ' Action is prohibited |

| |
NO

Action is prohibited {

Nol l

Is water quality better than
necessary to support designated

uses? ] |
YES N
Will the action Will designated State/EPA make
significantly* NO uses be fully YES finding that lower
lower water maintained water quality is
guality? and protected? necessary to acco-
(Task A) l (Task B) | modate important
economic or social
YES NO development

Action 1is
uses be fully NO prohibited

‘ Will designated

‘ State/EPA determine |
| maintained and ] { that highest statu- |
l protected? | tory/regulatory |

(Task B) | ‘ | requirements are met |
YES

Complete public |
Is action | participation
necessary to NO | requirements (Task D) |
accommodate l
economic or I
social
development** Perform action
(Task C) YES :

*Significance level and effect of cunulative inpacts as defined by State

**Based on criteria defined by State




